MEMO TO- File
Dakota Yeast, LLC
Richland County

FROM : Craig D. Thorstenson S
Environmental Engineer C& f
Division of Air Quality
North Dakota Department of Health

RE : Permit to Construct No. PTC18037

DATE : November 8, 2018

Dakota Yeast, LLC has applied for a synthetic minor permit to restrict emissions from the facility
to less than 100 tons/year of VOCs and 10 tons/year of acetaldehyde to avoid classification as a
major source under the Title V rules and to qualify as an area source of HAPs. The facility was
previously permitted as part of the Minn-Dak Farmers Cooperative (Minn-Dak) facility (Title V
Permit to Operate No. T5-X78001); however, the facility was sold to Dakota Yeast, LLC in May
2017.

The applicable regulations consider a stationary source, or group of sources considered together,
to be a major source if the stationary source (or group of sources) is located on one or more
contiguous or adjacent properties and is under “common control” of the same person (or persons
under common control). In addition, under PSD and Title V, the sources must be under the same
industrial grouping (SIC code) to be considered part of the same stationary source.

The two facilities (Dakota Yeast and Minn-Dak) are located on contiguous/adjacent property and
are under the same 2-digit SIC code (SIC codes 2099 and 2063, respectively). Two of the three
above criteria are satisfied, leaving only the criteria of “common control” to be determined.

In the attached April 30, 2018 letter from EPA to the Pennsylvania Department of Environmental
Protection, EPA updated the interpretation of the term “common control”. In the April 30, 2018
letter, EPA states, “the agency believes clarity and consistency can be restored to source
determinations if the assessment of “control” for title V and NSR permitting purposes focuses on
the power or authority of one entity to dictate decisions of the other that could affect the
applicability of, or compliance with, relevant air pollution regulatory requirements”. In the April
30, 2018 letter, EPA further clarifies that “a dependency relationship should not be presumed to
result in common control”.

In accordance with the above-referenced April 30, 2018 letter, the two facilities are not considered
to be under “common control” given that ownership and operational responsibilities now rest
solely with Dakota Yeast. Given that the facilities are not considered to be under common control,
the two facilities are to be considered separate sources under the applicable air pollution
regulations.
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Dakota Yeast 2 November 9, 2018

Since the two facilities are considered separate sources, emissions from the Dakota Yeast facility
can be restricted to below major source levels to avoid classification of the facility as a major
source under the Title V, PSD and air toxics rules. Dakota Yeast has requested that a permit be
issued to restrict emissions of VOC to 95.0 tons/year (less than the 100 tons/year major source
threshold) and which restricts emissions of acetaldehyde to 9.95 tons/year (less than the 10
tons/year major source threshold).

The Dakota Yeast facility was previously subject to the requirements of 40 CFR 63, Subpart
CCCC; however, upon issuance of a synthetic minor permit for the facility, Dakota Yeast will no
longer be subject to Subpart CCCC as the subpart does not apply to area HAP sources. The facility
is allowed to be reclassified as an area source in accordance with the attached January 25, 2018
EPA memorandum. The reclassification is not expected to result in an increase in emissions at the
facility since Subpart CCCC does not require the installation/operation of air pollution control
equipment for the Dakota Yeast operation; accordingly, no significant detrimental effects to air
quality are expected to result from the restriction of emissions to minor source levels.

Based upon the above, it is recommended that a Permit to Construct be issued to Dakota Yeast,
LLC to restrict emissions from the facility to less than 100 tons/year of VOCs and to less than 10
tons/year of acetaldehyde. A draft Permit to Construct No. PTC18037 is attached. A 30-day
public comment period and concurrent EPA 30-day comment period is required prior to permit
issuance.

CDT:s3j

Attach: April 30, 2018 EPA Letter
January 25, 2018 EPA Memorandum
Draft Permit to Construct No. PTC18037
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April 30,2018 EPA Letter
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B UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON D C 20480

April 30, 2018

The Honorable Patrick MceDonnell

Seeretary of the Pennsvivania Department
of Environmental Protection

Rachet Carson Oftice Building

Post Box 2063

Harrisburg, Pennsyvlvania 17103

Dear Mr. MeDonnell:

On February 14, 2018, the Pennsvivania Department of Environmental Protection
(PADLEP) requested that the ULS. Environmental Protection Ageney review a document submitted
on behall of Meadowbrook Energy LLC (Meadowbrook) concerning whether emissions {rom a
biogas processing facility under development by Meadowbrook should be aggregated with an
existing landfill owned by Kevstone Sanitary Landfill, Inc. (K81 for Clean Air Act (CAA)
permitting purposcs.

ERA understands this request ta relate to the question of whether these two entities should
be considered part of the same “major source™ under the operating permit program under title V
of the CAAL and-or part of the same “statonary source™ for the New Source Review (NSR) pre-
construction permit programs under title 1ot the CAAY FPA commonly refers to these tvpes of
questions as source determinations.” Under the federal rules governing these permitting
programs. entities may he considered part of the same “stationary souree”™ or “major source™ if
they (1) belong to the same industrial grouping: (2) are located on one or more contiguous or
adjacent properties: and (3) are under the control of the same person (or persons under common
control.* Meadowbrook 's analysis. as supplemented by additional analysis dated March 16, 2018,
primarily asserts that the Meadowbrook and K1 tacilitics are not under “common control.”

A dthough it appears that Meadonwbiook's anabysis only directhy paplicates title ¥ permitting, the discusston in this
letter and the Attachment b relesant to NSR permitting actions as well In the NSR regulations, the definitions of
“stationars souree” use the term “building, structure, facihty . or instalation.” which is separately defined.

T References to "major seurce” iy this letter or Attachment are intended 1o refer only 1o the portions of the title V'
defimuons of “magor source” that relite 1o which activitios should be considered pant of the same “aijor source.”™
PRee 42 DS O Te6H 2y itde Vo stanstory definition ), 40 C P R $§ 702 & 712 titde V regulations); 40 C F R
3§ R220bKA & (o) A3 b & (i), and 31 166¢h ) & (01 (NSR regulations). PADERs permitting
regulations either incorporate EPAS prevention of sigaiticant deterioration (PSD) regulations or contain similar
provisions, See. e g, 28 Pac Code 12783 (PSD regulations incorporating EPAs regulations in 40 CF.R § 3221y

RecsrledRecyetable o0 v Lentre Boen e 20 P e B e e e e e
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As deseribed more fully in the Auachment below. EPA has long recognized that common
control determinations should be made on a case-by-case basis. In making such determinations.
and in offering its views to other permitting authorities. EPA has previously interpreted the term
“common control” in a manner that may support viewing the Mcadowbrook and KSLL facilitics as
a single “stationary source™ or “major source™ by virtue of the support or dependencey relationships
between the two entities that might be viewed as providing cach entity with some degree of
influence over the operations of the other.

However. the potential for that interpretation to produce inconsistent and impractical
outcomes in this and other cases has caused EPA to re-evaluate and revise its interpretation of the
term “common control” in the title V and NSR regulations. For the reasons discussed further in
the Attachment. the agency believes clarity and consistency can be restored 1o source
determinations i the assessment of “control” for title V and NSR permitting purposes focuses on
the power or authority of one entity  dictate decisions of the other that could affect the
applicability of. or compliance with, relevant air pollution regulatory requirements. Under this
revised interpretation. EPA agrees with Meadowbrook that PADEP may conclude that the
Meadowbrook and KSI. facilities are not under common control and thus not a single “stationary
source” or “major source” for title V or NSR purposes. However, given that Pennsylvania's title
V and NSR programs have been approved by EPA, PADEP has primary responsibility to make
source determinations involving the Meadowbrook and/or KSL facilitics based on its EPA-
approved rules. EPA belicves that the following Atachment. in explaining EPA’s revised
interpretation and other factors that EPA recommends considering when determining if there is
“common control.” should be helpful to PADEP as it makes its final permitting decision with
respect to Meadowbrook.

[ you have any additional questions. please contact Anna Marie Wood in the Office of Air
Quality Planning and Standards at (919) 344-3604 or wood.anna’d epa.gov.

]

e Krishnan Ramamurthy. Director of Air Quality. PADEP
Mark Wejkszner. Air Quality Program Manager. PADEP, Region 2

/]
/,‘\
J 3
Withiam [.. Wehrum
Assistant Administrator

i
/
{

Attachment

see also 25 Pa. Code 121.1 (general air quality definition of ~facility™) 25 Pa. Code 127.204(a) (nonattainment NSR
regulations discussing aggregation),
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Letter: William L. Wehrum, Assistant Administrator, Office of Air and Radiation,
U.S. Environmental Protection Agency, to the Honorable Patrick McDonnell, Secretary,
Pennsylvania Department of Environmental Protection (April 30, 2018)

Attachment
I. Meadowbrook and KSL Background

Meadowbrook Energy LLC (Meadowbrook) has indicated that it plans to construct a biogas
processing facility that will convert landfill gas (LFG) and other potential biogas feedstocks into
pipeline-quality natural gas for injection into the interstate natural gas pipeline system, to be used
as a transportation fuel. Meadowbrook has entered into an agreement with Keystone Sanitary
Landfill, Inc. (KSL),* whereby KSL will deliver LFG to Meadowbrook via a pipeline running
between the two facilities. This pipeline will be owned by KSL up to a demarcation point, at
which point the remainder of the pipeline will be separately owned by Meadowbrook.

Meadowbrook explains that KSL controls its own landfill gas collection activities and delivers
untreated landfill gas to the demarcation point. After the demarcation point, Meadowbrook
conducts all processing of the gas necessary to create the renewable natural gas product that it
injects into the pipeline for market sale. Meadowbrook represents that the two entities have no
cross-ownership or direct control over operations at the other facility. In other words, each entity
has no ability to control, operate, close, or restrict the use of the other’s facility.’ Meadowbrook
characterizes the relationship between the two facilities as arms-length arrangements between
independent commercial entities. Meadowbrook therefore believes that Meadowbrook and KSL
should not be considered under “common control,” and thus their facilities should not be
considered a single source. :

More specifically, Meadowbrook maintains that KSL is not dependent on Meadowbrook for
compliance with any portion of the requirements associated with the control of the emission of
KSL’s LFG. Meadowbrook indicates that KSL will retain full responsibility for compliance with
all air pollutant control obligations (e.g., New Source Performance Standards (NSPS) Subpart
WWW requirements for LFG) until the LFG is delivered to the demarcation point (i.e., until the
gas is delivered to Meadowbrook). If Meadowbrook cannot accept LFG, shutoff valves in the
pipeline between LFG and Meadowbrook will redirect all of the LFG to KSL’s flares for

4 Meadowbrook indicates that this agreement is subject to future revisions. The information provided to PADEP by
Meadowbrook in its initial draft analysis and its updated March 16, 2018, analysis apparently reflects the mutual
understandings of Meadowbrook and KSL as of the date of these analyses.

5 Meadowbrook acknowledges that Meadowbrook will provide cither labor (likely through a third-party) or
financing associated with modifying or optimizing KSL's landfill gas collection system in order to set up the
pipeline between Meadowbrook and KSL. However, Mecadowbrook claims that KSL would direct any
Meadowbrook personnel, or third-party personnel provided by Meadowbrook, in these efforts, and that
Meadowbrook would not have any rights to direct or control the operation of the LFG collection system.
Additionally, Meadowbrook indicates that it is currently considering the possibility of interconnecting with KSL’s
leachate, condensate, and wastewater treatment systems to dispose of certain Meadowbrook products at market
prices.
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destruction. KSL is required to construct and maintain sufficient flare capacity to destroy 100%
of KSL’s LFG, and Meadowbrook states this flare capacity exists and is currently permitted.®
Thus, Meadowbrook concludes that even the closure of the Meadowbrook facility would not
have environmental consequences to KSL’s operations, nor would it affect the ability of KSL to
comply with environmental regulatory requirements related to its LFG.

Meadowbrook also maintains that it is not dependent on KSL for its supply of LFG.
Meadowbrook acknowledges that it has the right to purchase, and expects to purchase, all of the
LFG produced by KSL to serve as a feedstock, and that Meadowbrook will rely on KSL for its
first supply of LFG to produce a natural gas product for commerce. However, Meadowbrook
represents that it is only required to accept as much LFG as Meadowbrook can process.
Meadowbrook also indicates that its processing capacity exceeds KSL’s LFG production, and
that Meadowbrook is actively seeking additional suppliers of LFG and other types of biogas in
order to serve as a regional refining and processing facility. Moreover, Meadowbrook claims that
even if KSL were to shut down, and even if this resulted in the eventual shutdown of
Meadowbrook itself, this shutdown would have no environmental consequences. Based on this,
Meadowbrook asserts that it retains sole responsibility for environmental regulatory
requirements (related to LFG, or otherwise) arising after the demarcation point, and that its air
emissions are in no way influenced by KSL's landfill operations.

Meadowbrook emphasizes the separate compliance responsibilities of each entity, and the fact
that neither entity would be able to operate the other’s facility to ensure that the other’s facility
complies with relevant environmental requirements. First, Meadowbrook briefly discusses its
own practical difficulties in having to assure its customers or potential suppliers that it is not
liable for KSL’s operations. Additionally, Meadowbrook highlights practical difficulties with
aggregating the two entities for permitting purposes: specifically, difficulties with including
Meadowbrook’s operations within KSL’s existing title V permit for title V compliance
certification purposes. Meadowbrook notes that, if Meadowbrook’s operations were incorporated
into KSL’s existing title V permit, KSL’s responsible official would be required to certify the
accuracy of such a permit modification application with respect to Meadowbrook’s operations,
as well as certify Meadowbrook’s compliance with relevant requirements. See 25 Pa. Code §§
127.402(d), 127.205(2).7 Meadowbrook argues that the responsible official at KSL would have
no way to accurately certify permit applications pertaining to Meadowbrook’s facility, nor could
KSL’s responsible official certify Meadowbrook’s compliance, because KSL has no information
about or access to proprietary equipment or operations at the Meadowbrook facility. Thus,
Meadowbrook argues that it would be unrealistic to expect that KSL could effectively discharge
KSL’s title V compliance certification requirements (with the potential for criminal liability) if
the two sources were aggregated.

¢ Meadowbrook acknowledges that KSL’s title V permit will likely be modified to add an option to divert LFG to
Meadowbrook, but claims that this will not affect KSL's ability to maintain title V compliance (presumably,
compliance with subpart WWW requirements) through use of its existing LFG collection system and flares.

7 Meadowbrook also references KSL’s obligation to certify ongoing compliance and suggests that KSL could be
held liable for Meadowbrook’s operations. See 25 Pa. Code §§ 127.511{c)(1), 127.411(a)}(1).
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I1. Background on EPA Interpretations of Common Control

When determining which pollutant-emitting activities should be considered part of the same
“major source” under the title V operating permit program, and/or part of the same “stationary
source” under the New Source Review (NSR) program, permitting authorities should assess the
three factors contained in EPA’s title V and NSR regulations—same industrial grouping,
location on contiguous or adjacent property, and common control-—on a case-by-case basis. In
the title V regulations, these criteria are reflected in the definition of “major source.” 40 C.F.R.
§§ 70.2 & 71.2. The NSR regulations define a “stationary source” as a “building, structure,
facility, or installation” and then provide a separate definition for that phrase which reflects these
three criteria. 40 C.F.R. §§ 52.21(b)(5) & (6), 51.165(a)(1)(i) & (i), and 51.166(b)(5) & (6).

In the original promulgation of these three factors in the NSR program regulations, EPA was
mindful of a decision from the U.S. Court of Appeals for the District of Columbia Circuit
holding that the “source” for NSR permitting purposes should comport with the “common sense
notion of a plant.” 45 Fed. Reg. 52676, 52694 (Aug. 7, 1980) (citing Alabama Power Co. v.
Costle, 636 F.2d 323 (D.C. Cir. 1979)). When EPA first established the current three-part test in
the Prevention of Significant Deterioration (PSD) NSR rules adopted in 1980, the agency
explained that this test would comply with Alabama Power by reasonably carrying out the
purposes of the PSD program, approximating a “common sense notion of a plant,” and avoiding
the aggregation of pollutant-emitting activities that would not fit within the ordinary meaning of
“building,” “structure,” “facility,” or “installation.” 45 Fed. Reg. at 52694-95. When EPA
subsequently promulgated the title V definitions for Part 71 using the same three criteria, the
agency said that it intended these provisions to be consistent with the language and application of
the PSD definitions. 61 Fed. Reg. 34202, 34210 (July 1, 1996).

Neither the Clean Air Act (CAA), EPA’s regulations, nor Pennsylvania Department of
Environmental Protection’s (PADEP’s) regulations define “common control.” Acknowledging
that “[cJontrol can be a difficult factual determination, involving the power of one business entity
to affect the construction decisions or pollution control decisions of another business entity,”
EPA has long recognized that common control determinations should be made on a case-by-case
basis. 45 Fed. Reg. 59874, 59878 (September 11, 1980).

In an early action implementing the Nonattainment NSR program, EPA explained that it would
be guided by a definition of control established by the Securities and Exchange Commission
(SEC), which states the following: “the possession, direct or indirect, of the power to direct or
cause the direction of the management and policies of a person (or organization or association)
whether through the ownership of voting shares, contract, or otherwise.” 45 Fed. Reg. at 59878
(quoting 17 C.F.R. § 210.1-02(g)).* In a 1996 memorandum concerning source determinations
on Federal military installations, EPA further explained:

8 EPA has also pointed to a definition of “control” found in Webster’s Dictionary, including “to exercise restraining
or directing influence over,” “to have power over,” “power or authority to guide or manage,” and “the regulation of
economic activity.” Letter from William A. Spratlin, Director, Air, RCRA, and Toxics Division, EPA Region 7, to
Peter R. Hamlin, Chief, Air Quality Bureau, lowa Department of Natural Resources {September 18, 1995) (the
Spratlin Letter),
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In general, the controlling entity is the highest authority that exercises restraining
or directing influence over a source’s economic or other relevant, pollutant-
emitting activities. In considering interactions among facilities, what must be
determined is who has the power of authority to guide, manage, or regulate the
pollutant-emitting activities of those facilities, including “the power to make or veto
decisions to implement major emission-control measures” or to influence
production levels or compliance with environmental regulations.’

In other guidance documents and letters, EPA has identified a number of factors that should be
considered when assessing whether two entities are under common control, including but not
limited to shared workforces, shared management, shared administrative functions, shared
equipment, shared intermediates or byproducts, shared pollution control responsibilities, and
support/dependency relationships.'® In the discussion that follows, we will refer to this as the
“multi-factor” approach of evaluating common control.

Regarding the support/dependency relationship factor, in several case-specific source
determinations, EPA relied upon the presence of support or dependency relationships between
two or more entities that resulted in one entity either directing or influencing the operations of
another entity.!! These situations often involved a primary facility that was wholly or partially
dependent on a supporting facility for a critical aspect of its operations, such as the supply of raw
materials. These relationships were often characterized by mutually beneficial contractual
arrangements, including output contracts (where one entity was obligated to purchase all, or a
portion, of another entity’s output) and requirement contracts (where one entity was obligated to
produce all, or a portion, of a product that another entity requires). As a result of these
relationships, in certain cases EPA has found common control due to only the influence that
these economically or operationally interconnected entities exert (or have the ability to exert) on
one another (e.g., the ability to influence production levcls).

¥ Memorandum from John S. Seitz, Director, OAQPS, to EPA Regional Offices, Major Source Determinations for
Military Installations under the Air Toxics, New Source Review, and Title V Operating Permit Programs of the
Clean Air Act, 9-10 (August 2, 1996) (the Seitz Memorandumy) {citation omitted). Although this memorandum
specifically concerned military installations, many of the statements contained therein are illustrative of EPA’s past
common control interpretations and policies more broadly.

1% See, e.g., Spratlin Letter at 1-2. Other EPA guidance and correspondence regarding common control can be found
at: htips:/fwww.epa.govititle-v-aperating-permits/titie-v-operating-permit-policy-and-guidance-document-index and
attps.:/fwww.epa.govinsr/new-source-review-policy-and-guidance-document-index.

' See, e.g., Letter from Kathleen Cox, Associate Director, Office of Permits & Air Toxics, EPA Region 3 to Troy
D. Breathwaite, Air Permits Manager, Virginia Department of Environmental Quality, Re: GPC/SPSA-
Suffolk/BASF (January 10, 2012); Letter from Gregg M. Worley, Chief, Air Permits Section, EPA Region 4, to
James Capp, Chief, Air Protection Branch, Georgia Department of Natural Resources, Re:
PowerSecure/FEMC/Houston County Landfill (December 16, 2011); Letter from Richard R. Long, Directer, Air
Program, EPA Region §, to Julie Wrend, Legal Administrator, Air Pollution Control Division, Colorado Department
of Public Health and Environment, Re: TriGen/Coors (November 12, 1998); see afso Seitz Memorandum at 10~13
(discussing control via leases and contract-for-service relationships where a supporting entity is integral to or
contributes to the operations of another entity).
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[iII.  Need for Revision to EPA’s Approach to Common Control Assessments

These latter precedents might be construed to suggest that EPA and PADEP should consider
Meadowbrook and KSL to be under common control because of two elements of the relationship
between these entities, both related to the support/dependency concept. First, the fact that KSL
plans to dispose of its LFG by sending it to Meadowbrook via pipeline indicates that KSL will,
in most circumstances, effectively rely on Meadowbrook as the mechanism by which it controls
its LFG emissions in order to comply with Subpart WWW NSPS requirements applicable to the
landfill. Second, the fact that KSL is expected to supply Meadowbrook with a potentially large
proportion of the LFG that Meadowbrook processes implies that KSL could influence production
levels at Meadowbrook, and thus, to some extent, Meadowbrook’s emissions resulting from
processing KSL’s LFG. If Meadowbrook and KSL were determined to be under common control
based on these facts, they would then be treated as a single source for title V and NSR

purposes. '

On the other hand, the reasoning of other EPA source determinations involving similar facts
could be followed to support the contrary conclusion that Meadowbrook and KSL are not under
common control. Using the multi-factor approach to evaluating common control, one could
weigh more heavily the fact that neither facility is entirely dependent on the other for
operation.'* KSL can control its LFG emissions via flaring without Meadowbrook, and
Meadowbrook plans to receive gas from other entities. Additionally, Meadowbrook and KSL do
not share workforces, management, administrative functions, equipment, or pollution control
responsibilities. Under the multi-factor approach, these considerations suggest a lack of control.

Thus, during EPA’s review of Meadowbrook’s request, it became clear that the large number of
different factual considerations implicated by prior EPA common control determinations, in
addition to the agency’s historically broad view of the types of relationships that can establish
control (e.g., support/dependency), has resulted in the potential for inconsistent outcomes in
source determinations and an overall lack of clarity and certainty for sources and permitting
authorities. Additionally, this particular scenario demonstrates practical difficulties that could
result from considering these operations to be a single source, including the potential for
inequitable outcomes. '* Moreover, it was not obvious that treating Meadowbrook and KSL as a
single source would reflect a “common sense notion of a plant.” The potential for inconsistent
outcomes under EPA’s broad-ranging prior interpretations, as well as these other concerns
regarding the facts at hand, have prompted EPA to reevaluate and narrow the agency’s
interpretation of “common control.” The next section explains EPA’s narrowed interpretation

2 In its March 16, 2018, submission, Meadowbrook states that its facility will be located on a property contiguous to
the KSL landfill, and that the two operations will share the same two-digit SIC code. Although Meadowbrook
suggests that “shared two-digit SIC codes are unlikely to contribute any meaningful information to any aggregation
analysis,” this is nonetheless a criterion currently included in EPA’s source determination rules.

13 See Letter from Judith M. Katz, Director, Air Protection Division, EPA Region 3, to Gary E. Graham,
Environmental Engineer, Commonwealth of Virginia Department of Environmental Quality, Re:
Maplewood/INGENCO (May 1, 2002) (Maplewood/INGENCO letter).

'4 In particular, the agency’s prior approach could lead to the impractical and potentially inequitable result of
holding otherwise separate business entities responsible for each other’s actions, even if they do not have the power
or authority {o dictate such actions.
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and other considerations EPA currently views as most relevant to determining common control.
The last section applies these principles in an examination of whether the Meadowbrook and
KSL facilities are under common control.

IV. Refining EPA’s Interpretation and Policy Concerning “Common Control”

Consistent with EPA’s longstanding practice and view, determinations of common control are
fact-specific and should continue to be made by permitting authorities on a case-by-case basis.
However, after re-evaluating the concept of common control, EPA believes it should realign its
approach to common control determinations in order to better reflect a “common sense notion of
a plant,” and to minimize the potential for entities to be held responsible for decisions of other
entities over which they have no power or authority. For the reasons discussed further below, the
agency believes clarity and consistency can be restored to source determinations if the
assessment of “control” for title V and NSR permitting purposes focuses on the power or
authority of one entity to dictate decisions of the other that could affect the applicability of, or
compliance with, relevant air pollution regulatory requirements.

This document reflects EPA’s interpretation of “control” in the context of EPA’s title V and
NSR regulations and EPA’s policy regarding how to best apply this interpretation in source
determinations. However, states with EPA-approved title V and NSR permitting programs retain
the discretion to determine whether specific entities are under common control. '®

A. Control means the power or authority to dictate decisions.

For purposes of source determinations, EPA considers “control” to be best understood to
encompass the power or authority to dictate the outcome of decisions of another entity. This
concept includes only the power to dictate a particular outcome and does not include the mere
ability to influence. Thus, control exists when one entity has the power or authority to restrict
another entity’s choices and effectively dictate a specific outcome, such that the controlled entity
lacks autonomy to choose a different course of action. This power and authority could be
exercised through various mechanisms, including common ownership or managerial authority
(the chain of command within a corporate structure, including parent/subsidiary relationships),
contractual obligations (e.g., where a contract gives one entity the authority to direct specific
activities of another entity), and other forms of control where, although not specifically
delineated by corporate structure or contract, one entity nonetheless has the ability to effectively
direct the specific actions of another entity. Thus, control can be established: (1) when one entity
has the power to command the actions of another entity (e.g., Entity A expressly directs Entity B
to “do X™"); or (2) when one entity’s actions effectively dictate the actions of another entity (e.g.,
Entity A’s actions force Entity B to do X, and Entity B cannot do anything other than X). The

'S What follows is a discussion of those factors that EPA advises states to consider (and nof to consider) when
determining whether two entities are under common control. The general direction provided here by EPA should not
be understood as controlling the outcome of any particular situation, which must be judged based on its individual
facts and circumstances. This document is not a rule or regulation, and the statements herein are not binding on state
or local permitting authorities. This discussion reflects a change in how EPA interprets the term “common control”
in it regulations but does not change or substitute for any law, regulation, or other legally binding requirement,
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second scenario that can establish control should not be confused with the broader concept, as
historically articulated, embracing the *“ability to influence.” While distinguishing control from
the ability to merely influence will necessarily be a fact-specific inquiry, the key difference is
that EPA interprets “control” to exist at the point where one entity’s influence over another entity
effectively removes the autonomy of the controlled entity to decide whether or how to pursue a
particular course of action.'® Ultimately, the focus is not on sow control is established (through
ownership, contract, or otherwise), but on whether control is established—that is, whether one
entity can expressly or effectively force another entity to take a specific course of action, which
the other entity cannot avoid through its own independent decision-making.

This narrower interpretation of the meaning of “control” in most respects traces back to, and is
consistent with, definitions of “control” on which EPA previously relied that emphasized the
“power to direct,”'” as well as a common sense understanding of “control.” However, this
interpretation differs from definitions that EPA has cited more recently, as well as EPA’s prior
interpretation of those definitions, which extended “control” to include the ability to influence.'
For the following reasons, EPA is no longer following these broader definitions and
interpretations. Certainly, business relationships and external market forces can constrain the
ability of an entity to make decisions with complete autonomy, and it is indeed rare that an entity
is fully insulated from such external influences. However, the fact that an entity is influenced,
affected, or somewhat constrained by contractual relationships that it negotiated at arm’s length,
or by external market forces, does not necessarily mean that one entity is actually controlled or
governed by these influences in making a given decision. After consideration of the inconsistent,
impractical, and inequitable outcomes that could have resulted in this case under the previous
interpretation that extended control to include the ability to influence, EPA has concluded that a
narrower interpretation is better. A narrower interpretation avoids the potential for entities to be
held responsible for actions over which they have no power or authority, but which instead they
could merely have some influence over due to of market conditions or a business relationship
that was negotiated on the open market or otherwise at arm’s length. Thus, EPA will from this
point forward interpret the term “control” in its title V and NSR regulations to require more than
the ability to merely influence. '

8

'¢ For example, where Entity A is required to accept and process 100% of a raw material or intermediate produced
by Entity B, decisions that Entity B makes with respect to the amount of raw material produced will likely affect
Entity A’s production levels, which could affect Entity A’s emissions. However, provided that Entity A has the
ability to independently decide how it operates its pollution-generating and pollution-controlling equipment, and to
independently decide whether it expands its operations or not, this level of influence would not amount to “control.”

17 The common thread between definitions of “control” that EPA has relied upon is the “power to direct.” See, ¢.g.,
17 C.F.R. § 210.1-02(g) (SEC definition of control, “pawer to direct or cause the direction of the management and
policies of a person™) {(emphasis added); Spratlin Letter (citing Webster's definition of control, including “f0 have
power over”™) (emphasis added).

'8 See, e.g., Spratlin Letter (Webster's definition of control, including “power or authority to guide or manage,”
“restraining or directing influence over™); Seitz Memorandum at 9 (“restraining or directing influence”); see also id.
at 10-13.
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B. Focus should be on control over decisions that affect the applicability of, or
compliance with, relevant air pollution regulatory reguirements.

To promote clarity, consistency, and more practical outcomes in source determinations, EPA
intends to focus on control (power or authority) over operations relevant to air pollution, and
spectfically control over such operations that could affect the applicability of, or compliance
with, permitting requirements. EPA intends to examine whether the control exerted by one entity
would determine whether a permitting requirement applies or does not apply to the other entity,
or whether the control exerted by one entity would determine whether the other entity complies
or does not comply with an existing permitting requirement. Thus, if “control” represents the
power or authority of one entity to dictate a specific outcome at another entity (as described
above), EPA considers the most relevant outcome to be the applicability of, or compliance with,
air permitting requirements.

EPA considers this to be a reasonable policy, and a better approach, when determining common
control in light of the applicable regulatory context. To start with, EPA’s regulations reference
air pollution-emitting activities when defining what constitutes a single source.'® Definitions
should not be read in isolation, however. Source determinations are made in the context of the
NSR and title V permitting programs and their respective requirements pertaining to the control
and monitoring of air pollution emissions. It logically follows, therefore, that the type of
“control” most relevant to this inquiry is control over air pollution-emitting activities that trigger
permitting requirements and affect compliance with those requirements. EPA therefore considers
it appropriate to focus this inquiry on control over air pollution-emitting activities that could
affect the applicability of, or compliance with, title V and NSR requirements.?® If the authority
one entity has over another cannot actually affect the applicability of, or compliance with,
relevant permitting requirements, then the entities cannot control what permit requirements are
applicable to each other, or whether another entity complies with its respective requirements.
Effectively, this means that each entity has autonomy with respect to its own permitting
obligations. It is more logical for such entities to be treated as separate sources, rather than being
artificially grouped together for permitting purposes. EPA expects that any benefit that might be
thought to be gained from the aggregation of entities that are effectively autonomous for
permitting purposes would not “carry out reasonably the purposes” of the title V or NSR
program. See 45 Fed. Reg. at 525694-95.%!

1% See, e.g., 40 C.F.R. § 52.21(b)}(6) (defining “building, structure, facility, or installation” as “all of the poflutant-
emilting activities™ (hat are under common control, among other criteria (emphasis added)); 40 C.F.R. § 70.2
(clarifying that for the definition of “major source,” considerations of major industrial group (SIC code) should
focus on “all of the pollutant emitting activities at such source or group of sources” (emphasis added)); i@, (defining
“stationary source” as “any building, structure, facility, or installation that emits or may emit any regulated air
poliutant or any poliutant listed under section 112(b) of the [CAA]") (emphasis added); 40 C.F.R. 52.21(b}5)
{similar definition of “stationary source” for NSR).

? EPA has previously articulated the importance of similar considerations, including “the power to make or veto
decisions to implement major emission-control measures,” and the power o influence “compliance with
environmental regulations.” Seitz Memorandum at 10 (citations omitted).

2! First, although a more expansive reading of control could result in more sources being subject to title V, the
purpose of the litle V program is #of to indiscriminately maximize the number of sources required to obtain
operating permits—such as by requiring small sources that would otherwise not be subject to title V to obtain a
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Moreover, aggregating entities that cannot control decisions affecting applicability or
compliance with permitting and other requirements would create practical difficulties and
inequities, For title V purposes, it may be impossible for the responsible official of one entity to
accurately certify the completeness of a permit application for a permit modification (e.g., to
incorporate requirements that are applicable to a new unit) that is entirely within the control of
another entity, or to certify that the other entity has complied with existing permit requirements,
as required by title V. See 40 C.F.R. § 70.5(a)(2), (c)}(9)(i), (d). Similar problematic scenarios can
arise under the NSR program as well. For instance, in order to determine whether a proposed
physical or operational change would result in a “significant net emissions increase” and thus
constitute a “major modification” at the source, an entity is required to identify and take account
of all creditable emissions increases and decreases that had occurred source-wide during the
relevant 5-year “contemporaneous” period. See, e.g., 40 C.F.R. § 52.21(b)}(3)(i)(b). It is not clear
how it would even be possible for one entity to identify the creditable emissions increases and
decreases that had occurred at that portion of the source under the control of another entity, much
less determine whether NSR would be triggered by the proposed change.

More broadly, for both title V and NSR, an entity could face liability for the actions of another
entity that were entirely outside the first entity’s control if both entities were treated as part of the
same source. This result would clearly be inequitable. Put simply, an entity that cannot “direct”
or “cause the direction of” a specific decision or action by another entity does not have “control”
and should not be subject to the consequences of that decision.?? Focusing on control over
decisions that could affect applicability or compliance with air quality permitting obligations
avoids this potentially impractical and inequitable result while reasonably carrying out the
purposes of the title V and NSR permitting programs.

In practice, evaluating common control will necessarily be a fact-specific inquiry. However,
EPA believes the most relevant considerations should be whether entities have the power to
direct the actions of other entitics to the extent that they affect the applicability of and
compliance with permitting requirements: e.g., the power to direct the construction or
modification of equipment that will result in emissions of air pollution; the manner in which such
emission units operate; the installation or operation of pollution control equipment; and

permit simply because of their business relationships with a title V source. Second, the purpose of the NSR program
is not to maximize the number of sources subject to PSD requirements {e.g., BACT) by aggregating multiple entities
until their combined emissions exceed major source thresholds. That said, it would also not be appropriate to rely on
EPA’s current approach to artificially separate a source into multiple sources in order to evade major source status
or otherwise circumvent title V or NSR requirements. Third, the purposes of the NSR program would not be
fulfilled by allowing entities to intentionally (or unintentionally) over-aggregate, in order to share the benefits of
emissions reductions (e.g., accounting for emission reductions in determining a significant net emissions increase) at
sources that do not have any control over each other’s permitting obligations. EPA’s current approach is intended to
avoid these outcomes that are incongruent with the purposes of the title V and NSR programs by aggregating only
those activities that accurately reflect a “common sense notion of a plant” from a permitting standpoint.

2 por example, if Entity A has no ability to dictate the relevant decisions of Entity B that would subject Entity B to
new regulatory requirements or that would affect Entity B's compliance with existing requirements, it would be
inequitable to subject Entity A to such new requirements or hold Entity A responsible for Entity B’s compliance
with existing requirements. Only if Entity A has the ability to dictate an action by Entity B that could result in
permitting-related liability for either entity, should Entity A be held responsible for Entity B’s action (by virtue of
being considered the same source).

ED_002864_00005745-00014



monitoring, testing, recordkeeping, and reporting obligations. On the other hand, common
control considerations should not focus on the power to direct aspects of an entity’s operations
that arc wholly unrelated to air pollution permitting requirements. If one entity has power or
authority over some aspect of another entity’s operations that would have no impact on pollutant-
emitting activities of the stationary source subject to permitting requirements, EPA does not
consider that fact to be relevant to determining whether the two entities should be considered a
single source for air quality permitting purposes (e.g., one entity providing security for both its
facility and for an adjacent facility belonging to another entity).

Overall, focusing on the power to direct decisions over air pollution-related activities that could
affect permitting obligations (i.e., applicability or compliance) is reasonable, and a better
approach to determining whether there is common contro! in the context of title V and NSR
permitting. EPA expects that this approach will produce more consistent and sensible outcomes.
Accordingly, EPA will generally view common control to exist in situations where entities lack
the power or authority to make independent decisions that could affect the applicability of, or
compliance with, relevant regulatory requirements concerning air pollution.

C. Dependency relationships should not be presumed to result in common control.

It is important, in evaluating whether common control might be said to exist due to the existence
of a dependency relationship between entities, not to confuse this evaluation with the altogether
separate issue of whether one entity is a “support facility” for another entity. Questions arising
out of the consideration of the latter issue are directly accommodated within a distinct element of
the source determination framework: the industrial grouping (2-digit SIC code) prong.?* EPA has
previously stated that “a support facility analysis is only relevant under the SIC-code
determination.” In the Matter of Anadarko Petroleum Corp., Frederic Compressor Station,
Order on Petition no. VIII-2010-4 at 16 (February 2, 2011). This important distinction aside, a
dependency relationship should not be presumed to result in common control. While mutually
beneficial arrangements that give rise to dependency relationships could give one facility
influence over the operations of another, entities can be economically or operationally
interconnected or mutually dependent through contracts or other business arrangements without
having the power or authority to direct the relevant activities of each other. To the extent that the
same underlying facts should be weighed in evaluating common control, these considerations
should generally be evaluated as outlined above to determine whether one entity has the power
or authority to dictate the decisions of another entity (and not simply to determine whether a
dependency relationship exists).

** As EPA has explained, both primary and support facilities are to be assigned the same 2-digit SIC code. 45 Fed,
Reg. at 52695; see also 1987 SIC Code Manual at 16-17 (“Each operating establishment is assigned an industry
code on the basis of its primary activity . . . . Auxiliary establishments are assigned four-digit industry codes on the
basis of the primary activity of the operating establishments they serve.”). In the PSD rulemaking process conducted
from 1979 to 1980, EPA decided to accommodate considerations of support or functional interrelatedness as part of
the major industrial grouping (2-digit SIC code) prong, as opposed to establishing this as an independent component
of the source determination analysis. See 45 Fed. Reg. 52676, 52695 {August 7, 1980). In so doing, EPA did not
indicate that support or functional interrclatedness considerations should be made in the context of other discrete
elements of the source determination framewaork (i.e., the common control or adjacency prongs).

10
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A number of practical considerations support this separation. First, the fact that economic
conditions are such that one entity depends on another facility does not necessarily mean that it
has the power or authority to direct the decisions of, or that its decisions are directed by, that
other facility on which it depends. Second, the fact that one facility would not profitably exist but
Jor the existence of another entity does not necessarily mean that, at some point after beginning
operation, the entities will have the power or authority to dictate the outcome of decisions
regarding relevant air-pollution related aspects of each other’s operations, These situations
should be evaluated in light of the principles discussed above, and inquiries concerning common
control should not be sidestepped by presuming control based on the presence of a dependency
relationship.

V. Evaluation of Meadowbrook and KSL Under Revised Interpretation and Policy for
Common Control

Applying the interpretation of “common control” and the policy of focusing on air permitting
requirements described above, based on the information provided by Meadowbrook,?* EPA
would not view the Meadowbrook and KSL facilities to be under common control. First,
regarding control over KSL’s landfill, it does not appear that Meadowbrook has power or
authority to dictate decisions over any aspect of KSL's operations that could affect the
applicability of, or compliance with, permitting requirements. Specifically, Meadowbrook does
not have the power or authority to determine whether KSL complies with regulatory
requirements associated with its LFG (i.e., the Subpart WWW NSPS) that are applicable
requirements within KSL’s title V permit. Of course, Meadowbrook can indirectly affect KSL’s
operations by declining to take delivery of all of KSL's LFG at the demarcation point (or by
ceasing operations). This means that Meadowbrook’s actions (accepting or not accepting the '
LFG) would effectively dictate whether KSL does or does not destroy its LFG via its flares.
Because Meadowbrook can effectively dictate this outcome at KSL, this could arguably be
considered a form of control over this aspect of KSL’s operations. However, this limited amount
of control would not be over operations that EPA finds most relevant. Importantly,
Meadowbrook will not affect KSL’s ability to comply with its regulatory obligations since KSL
retains the ability to redirect its LFG to flares operated exclusively by KSL and Meadowbrook
has no power or authority over how KSL operates such flares.?> Because Meadowbrook
therefore has no power or authority over KSL’s operations of the sort that EPA deems most
relevant, i.e., KSL’s ability to comply with relevant permitting requirements, EPA’s view is that

4 EPA notes that some of the analysis initially provided by Meadowbrook and supplemented in its March 16, 2018,
analysis is based on an agreement between Meadowbrook and KSL that is subject to revision, EPA s analysis below
is based on the representations provided by Meadowbrook, and should not be interpreted as a complete evaluation of
all facts that may be relevant to the question of common control. PADEP, as the permitting authority, is responsible
for making a source determination based on all relevant facts, which may extend to current factual considerations
that were not included in Meadowbrook’s analysis, or to facts that cventually differ from those that Meadowbrook
predicted at the time of its March 16, 2018, submittal.

25 This situation is no different from a landfill that utilizes flares as a control device and naturally has no other
options to dispose of its LFG (e.g., no ability to send the LFG to a treatment facility or energy generating facility). In
either case, even if the landfill has only one general option to dispose of its gas (flaring), it would nonetheless likely
retain complete control over whether and how it does so (including whether it complies with relevant regulatory
requirements when doing so).

I
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Meadowbrook does not control KSL simply because KSL will ordinarily rely on Meadowbrook
as a means of disposing of its LFG.? There is no indication that Meadowbrook has any power or
authority over other activities occurring at KSL.?’

Second, regarding control over Meadowbrook’s operations, although KSL supplies
Meadowbrook with a potentially large percentage of the feedstock (LFG) that Meadowbrook
processes into a product for market (pipeline-quality renewable natural gas), it does not appear
that this arrangement gives KSL power or authority over Meadowbrook’s operations. Operations
at KSL could ultimately affect the amount of LFG available to Meadowbrook, and thus, could
indirectly affect the air emissions that ultimately occur at Meadowbrook in the course of
processing the LFG. But it does not appear that Meadowbrook is contractually obligated to
purchase the full output of KSL (although this may typically be the case).?® Moreover,
Meadowbrook indicated that it is actively pursuing other suppliers of feedstock, such that KSL
will likely not be the only supplier of LFG (or other gas feedstock) to KSL. Thus, KSL does not
have the power or authority to determine the amount of gas received (and therefore processed)
by Meadowbrook. To the extent that decisions by KSL could indirectly impact air emissions at
Meadowbrook, there is no indication that this would give KSL power or authority over any of
Meadowbrook’s air pollution-related operations, much less affect any permitting obligations
applicable to Meadowbrook. At most, this amounts to influence, not control. Therefore, it would
be appropriate to conclude that KSL does not control Meadowbrook in the sense relevant for
determining whether the two entities’ facilities constitute a single source. KSL simply supplies a
feedstock product to Meadowbrook through an arm’s length contract, KSL has no power or
authority to direct other aspects of Meadowbrook’s operations, including the means by which
Meadowbrook generates and controls emissions.

Although Meadowbrook and KSL have at least influence over each other’s operations, neither
has “control™ (as this term is interpreted above) over decisions that could affect air permitting
obligations of the other. Rather, this appears to be, as Meadowbrook claimed, a mutually
beneficial arms-length arrangement between two wholly-separate business entities. Therefore,
EPA does not recommend that Meadowbrook and KSL be considered to be part of the same
stationary source or major source on the basis of common control. However, as the permitting
authority, PADEP retains the ultimate discretion to make source determinations based on its
EPA-approved title V and NSR rules.

% This conclusion is premised on Meadowbrook’s representation that KSL's permit would not be modified in such a
manner that Meadowbrook would have the power or authority to dictate whether KSL complies with its permit
terms.

77 Although Meadowbrook may supply funding or other resources to KSL for purpeses of optimizing KSL's landfill
gas recovery system, Meadowbrook’s representations suggest that KSL would nonetheless retain complete control
over this optimization process, and that Meadowbrook would not control any aspect of the LFG collection process.
Additionally, the limited information presented by Meadowbrook regarding its potential future use of KSL’s
leachate, condensate, and wastewater treatment systems at market prices does not indicate that this would result in
Meadowbrook’s control over this aspect of KSL's operations. However, this arrangement may warrant further
cevaluation as Meadowbrook and KSL finalize their plans.

% As noted above, Meadowbrook indicated that it is only required to accept as much LFG as Meadowbrook can
process.

12
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This guidance memorandum addresses the question of when a major source subject to a
maximum achievable control technology (MACT) standard under section 112 of the Clean Air Act
(CAA)Y may be reclassified as an arca source. and therchy avoid being subject thereatter to major
source MACT and other requirements applicable 10 major sources under CAA section 1120 As is
explained below. the plain language of the definitions of “major source”™ in CAA section T 2{apn 1)
and ol “area source™ in CAA scction 112(a)2) compels the conclusion that a major source
becomes an area source at such time that the source takes an enforceable imit on its potential to
emit (PTE) hazardous air pollutants (HAP)Y below the major source thresholds (e 10 wons per
vear (tpyy ol any single HAP or 23 tpy of any combination of HAP). In such circumstances. o
source that was previously classitied as major. and which so limits its PTLE. will no longer be
subject either to the major source MACT or other major source requirements that were applicable
to it as a major source under CAA section 112,

A prior EPA guidance memorandum had taken a different position. See “Potential to Emit
for MACT Standards — Guidance on Timing Issucs.” John Seitz. Dircctor. Otlice of Air Quality
Planning and Standurds. U.S. Environmental Protection Agency (May 16, 1995) (the ~“May 1995
Scitz Memorandum™). The May 1993 Seitz Memorandum set forth a policy. commonly known as
“once in. always in” (the “OIAl policy™). under which “facilitics may switch to arca source status
at any lime until the “first compliance date” of the standard.”™ with “first compliance date™ being
defined to mean the “first date a source must comply with an emission limitation or other
substantive regulatory requirement.” May 1993 Scity Memorandum at 3. Therealter. under the
OIAT policy. “facilities that are major sources for HAP on the “first compliance date” are required
to comply permanently with the MACT standard.”™ /. at 9.

The guidance presented here supersedes that which was contained in the May 1995 Seitz

Memorandum. The OIAL policy stated in the May 1995 Scitz Memorandum is withdrawn.
cffective immediately.

Internet Address (URL) » hilplivwww.2pa.gov
RecyciediRacyciable s Printed with Vegetable Ol Based inks on Recycied Paper (Minimum 30% Postconsumer content)
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EPA anticipates that it will soon publish a Federal Register notice 1o take comment on
adding regulatory text that will reflect EPA’s plain language reading of the statute as discussed in
this memorandum. :

BACKGROUND
Relevant Statutory Provisions

Section 12 of the CAA establishes a multi-level regulatory structure for stationary sourcecs
ol HHAP. in which sources meeting a threshold amount of actual or potential HAP emissions - f.e..
“major sources” - are generally subject to different standards than sources with HAP emissions
below the threshold.' Specifically. the CAA defines a “major source™ to mean “any stationary
source or group of stationary sources located within a contiguous arca and under commeon control
that emits or has the potential to emit considering controls. in the aggregate. 10 tons per vear or
more of any hazardous air pollutant or 25 tons per vear or more of any combination of hazardous
air pollutants.”™ 42 U.S.C. § 7412(a)( 1). The term ~arca source™ is defined to mean “any stationary
source of hazardous air pollutants that is not a major source.” Id. 42 US.C.§ 7412(a)2).” In
contrast to the OIAT policy. the CAA contains ne provision which specifies that. if'a major source
wishes to switch to area source status, by taking an enforceable limit on its PTLE. it must do so prior
to the “first compliance date.” or that a major source MACT standard will continue to apply to a
former major source that. subsequent to the first complianee date. takes an enforecable limit on its
PTFE 1o below the applicable thresholds.

EPA’s Past Actions

Shortly after EPA began implementing individual MACT standards through rulemaking.
the ageney reccived multiple requests to clarify when a major source of HAP could avoid the
requirements applicable to major sources by taking measures (o imit its PTE below the major
source thresholds. In response. EPA produced the May 19935 Seitz Memorandum. At that time.
EPA ook the position that facilities that are major sources of HAP on the first substantive
compliance date of an applicable major source MACT standard must comply “permanently”™ with
that standard. even il the source was subsequently to become an area source by limiting its P11
The expressed basis for this OIAL policy was that this would help ensure that required reductions
in HAP emissions were maintained over time. See May 1993 Seitz Memorandum at 9 (A once in,

" Standards Tor major sources are based on MACT, which is the level of control achicved by the best controlied
sutrees in the category . See 42 VUS.CL 8 T2 (di2), (d)(3). Standards for area sources may be based on MAC T,
but alternatively may be based on either gencralhy available contrul technology {GACTY or generally available
management practices that reduce HAP emissions. A7 42 S0 $7412(du2). (5).

= The CAA section 112 implementing regulations define “major source™ and “arca source” in nearly identical
terms. See 40 CFR 63.2. ("Major source means any stationary source or group of stationary sources located within
a contiguous area and under common control that emits or has the potential 1o emit considering controls, in the
aggregate. 10 tons per year or more of any hazardous air pollutant or 23 tons per vear or more of any combination
of hazardous air pollutants, unless the Administrator establishes a lesser quantity. or in the case of radionuclides,
diflerent criteria from those specitied in this sentence.™ ~Area souree means any stationany source of hazardous air
pollutants that is not a major source as defined in this part.™)
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always in policy ensures that the health and environmental protection provided by MACT
standards s not undermined.”).

Since issuing the OIAL policy. EPA has twice proposed regulatory wnendments that would
have altered this interpretation. In 20030 FPA proposed amendments that focused on HAP
emissions reductions resulting from pollution prevention (P2) activities. Apart from certain
provisions associated with EPA’s National Environmental Performance Track Program. that
praposal was never finalized. See 68 FR 26249 (May 135, 2003 69 FR 21737 (April 22, 2004),

In 2007, EPA issued a proposed rule to replace the OIAL policy set forth in the May 1995
Seitz Memorandum. 72 FR 69 (January 3. 2007). In that proposal. EPA reviewed the provisions
in CAA section 12 relevant 10 the OIAT interpretation. applicable regulatory language.
stakeholder concerns and potential implications. /¢ at 71-74. Based on that review, FPA
proposed that a major source that is subject to a major source MACT standard would no longer
be subject to that standard. if the source were w become an area source through an enforceable
limitation on its PTE. Under the proposal. major sources could take such limits onits P11 and
oblain "area source” status at any time and would not be required to have done so before the
“first compliance date.” as the OTAL policy provided. I at 70 (" Fhe regulatory amendments
proposed today. if finalized. would replace the 1995 OLAL policy and allow a major source of
HAP emissions to become an area source at any time by limiting its PTE for HAP before the
major source thresholds.™). EPA has never taken {inal action on this 2007 proposal. which has
not been withdrawn,

DISCUSSION

EPA has determined that the OIAL policy articulated in the May 19935 Seitz Memorandum
is contrary to the plain language of the CAA. and. therelore. must be withdrawn, Congress
expressly defined the terms “major source™ and “area source”™ i CAN section 11 2(a). in
unambiguous language. A “major source” is a source that “emits or has the potential to emit
considering controls. in the aggregate.” 10 tpy or more of any single HAP or 25 tpy or more of any
combination of AP, An ~area source™ is defined simply to mean any stationary source that is not
a major source.” The OIAL policy had envisioned a source whose PTLE is below 10 tpy of any
single HHAP and 25 tpy of any combination of HAP (ie. an “arca source™). but which is
nevertheless subject to the requirements applicable to major sources. including major source
MACT standards. Notably absent from the statutory definitions is any reference o the compliance
date of a MACT standard. Furthermore. the phrase “considering controls™ within the definition of
“major source” indicates that measures a source adopts to lower its PTE below the major source
threshold must be considered as operating to remose it from the major source category regardless
of the time at which those controls are adopted.

In short. Congress placed no temporal limitations on the determination of whether a source
emits or has the PTE HAP in sulticient quantity to qualify as a major source. To the extent the
OLAT policy imposed such a temporal limitation (7.¢.. belore the “first compliance date™)., EPA had
no authority to do so under the plain language of the statute.”

“Noteworthy toe is the fact that EPAL in promulgating the regudatory definitions of “major souree™ and “arca
souree” contained in the General Provisions of 40 CFR part 63, copicd the statatory lnguage almast verbatim. Scee

-
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Accordingly. EPA has now determined that a major source which takes an enlorceable
limit on its PT'E and 1akes measures to bring its HAP emissions below the applicable threshold
becomes an area source. no matter when the source may choose 10 take measures to limit its PTE.
That source. now having arca source status. will not he subject therealter to those requirements
applicablc to the source as a major source under CAA section 112, including. in particular. major
source MACT standards - so long as the source’s PTE remains below the applicable HAP emission
thresholds.

Nothing in the structure of the CAA counscls against the plain fanguage reading of the
statute o allow major sources to become arca sources aller an applicable compliance date. just as
they have long been able to become area sources betore the applicable campliance date. Congress
defined major and arca sources differently and established dilterent requirements for such sources.
The OIAT policy. by contrast. created an artificial time Hmit that does not exist on the face of the
statute by including a temporal limitation on when a major source can become an arca source by
limiting its PTE.

Many commenters on LPA™s 2007 proposal had expressed the view that. by imposing
that artificial time limit. the OTAT poliey ercated a disincentive for sources to implement
voluntary pollution abatement and prevention efforts, or to pursue technological innovations tha
would reduce TTAP emissions. To the extent that the OIAI policy has long discouraged facilitics
from identifying and undertaking such HAP emission reduction projects. by applyving the statute
as written as EPA is now doing. many types of sources will be atforded meaningful incentives to
undertake such projects.

The Regional oftices should send this memorandum 1o states within their jurisdiction.
Questions concerning speeific issues and sources should be directed to the appropriate Regional
office. Regional office stall should coordinate with Ms. Elineth Torres or Ms. Debra Dalcher.
Palicy and Strategics Group. Sector Policies and Programs Division (D203-02). Office of Air
Quality Planning and Standards. .S, Environmental Protection Agency. Research Triangle Park.
North Carolina 27711, telephone number: (919) 541-4347 or (919) 541-2443, respectively: and
email address: torres elinethiwepa.goy or dalcher.debravd epa.gov. respectively.

note 2. supra. EPA did notat that time include any language in those definitions that could reasonably be construed
to provide support tor the OIAL policy. Accordingly. the policy is contrary not only 1w the pluin fanguage of the
CAA (which in itself is dispositive of the policy™s fawtulness), but to the plain Janguage of EPA's own regulations,
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Draft Permit to Construct No.. PTC18037

ED_002864_00005745-00023



N NORTH DAKOTA
¢

ENVIRONMENTAL HEALTH SECTION
Gold Seal Center, 918 E. Divide Ave.
Bismarck, ND 58501-1947
701.328.5200 (fax)

DEPARTMENT of HEALTH

www.ndhealth.gov

AIR POLLUTION CONTROL

PERMIT TO CONSTRUCT

Pursuant to Chapter 23-25 of the North Dakota Century Code, and the Air Pollution Control Rules of the State of
North Dakota (Article 33-15 of the North Dakota Administrative Code), and in reliance on statements and
representations heretofore made by the owner designated below, a Permit to Construct is hereby issued
authorizing such owner to construct and initially operate the source unit(s) at the location designated below. This
Permit to Construct is subject to all applicable rules and orders now or hereafter in effect of the North Dakota

Department of Health and to any conditions specified below:

I General Information:

A. Permit to Construct Number: PTC18037

B. Source:
1. Name: Dakota Yeast, LLC
2. Location: 18175 Red River Road West
Wahpeton, Richland County, North Dakota
3. Source Type: Bakers Nutritional Yeast Production Plant

4. Equipment at the Facility:

This Permit to Construct is for an existing Bakers Nutritional Yeast Production plant. No
new construction/operation of equipment is allowed by this permit. This permit allows for
the operation of the facility under Dakota Yeast, LLC.

Emission units at the facility are shown in the following table.

Air Pollution
Emission | Emission Control

Emission Unit Description Unit (EU) | Point (EP) Egquipment

Fermenter | (large; semi seed and commercial batches) 1 1 None

Fermenter 2 (large; semi seed and commercial batches) 2 2 None

Fermenter 3 (large; semi seed and cornmercial batches) 3 3 None

Fermenter 4 (small; seed, semi seed and commercial batches) | 4 4 None
Environmental Health Division of Division of Division of Division of
Section Chief's Office Air Quality Municipal Facilities Waste Management Water Quality

701.328.5150 701.328.5188 701.328.5211 701.328.5166 701.328.5210
Printed on recycled paper.
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C. Owner/Operator (Permit Applicant):

1. Name: ° Dakota Yeast, LLC

2. Address: 18175 Red River Road West
Wahpeton, ND 58075

3. Application Date: ~ September 6, 2017

Conditions: This Permit to Construct allows the construction and initial operation of the above-
mentioned new or modified equipment at the source. The source may be operated under this Permit to
Construct until a Permit to Operate is issued unless this permit is suspended or revoked. The source is
subject to all applicable rules, regulations, and orders now or hereafter in effect of the North Dakota
Department of Health and to the conditions specified below.

A. Emission Limits: Emission limits from the operation of the source unit(s) identified in Item I.B
of this Permit to Construct (hereafter referred to as "permit") are as follows. Source units not listed
are subject to the applicable emission limits specified in the North Dakota Air Pollution Control

Rules.
Emission Unit Pollutant / Emission Limit or Design / Work
. EU EP .
Description Parameter Practice
Fermenter 1 (large) 1 1 VOC 95.0 tons/year (12-month rolling total)*
Fermenter 2 {larpe) 2 2
Fermenter 3 (large) 3 3 Acetaldehyde 9.95 tons/year (12-month rolling total)*
Fermenter 4 (small) 4 4
® . The emissions limits apply to total combined emissions from EUs 1, 2, 3 and 4.
B. Emissions Monitoring:
Emission Unit Déscription EU EP Pollutant/ Monitoring Requirement (Method)
Parameter
Fermenter 1 {large) { I vOoC CEMS/CERMS (See Condition 11.C.)
Fermenter 2 (large) 2 2 VOC CEMS/CERMS (See Condition 11.C)
Fermenter 3 (large) 3 3 vOoC CEMS/CERMS (See Condition 11.C.)
Fermenter 4 {small) 4 4 vOC CEMS/CERMS (See Condition 1L.C.)
C. Continuous Emission Monitoring System (CEMS) and Continuous Emission Rate

Monitoring System (CERMS): The CEMS/CERMS shall be certified in accordance with the
applicable requirements of 40 CFR 60, Appendix B. A relative accuracy test audit (RATA) shall
be conducted twice during the term of the Permit to Operate (upon issuance) on the VOC
CEMS/CERMS in accordance with the relative accuracy test procedure in 40 CFR 60, Appendix
B, Performance Specification 2 and Performance Specification 8. The second RATA conducted
during the term of the Permit to Operate shall be conducted at least 24 months after the first RATA
conducted during the term of the Permit to Operate.

D. VOC/Acetaldehyde Emissions Calculations: By the 15 day of each month, the'owner/operator
shall calculate and record the total VOC and acetaldehyde emissions (in tons) from EUs 1, 2, 3
and 4 for the previous month and for the previous 12 months (12-month rolling total). Emissions
shall be calculated as follows:
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VOC = Total VOC emissions (in tons) from EUs 1, 2, 3 and 4
- Acetaldehyde = VOC x ACET%
Where:
ACET% = Total acetaldehyde emissions as a percentage of VOC emissions based on

the most recent Department-approved performance test

If total calculated combined VOC emissions from EUs 1, 2, 3 and 4 exceed 95.0 tons/year in any
12-month period, the permittee shall notify the Department within 15 days of the date the
calculation was made.

If total calculated combined acetaldehyde emissions from EUs 1, 2, 3 and 4 exceed 9.95 tons/year
in any 12-month period, the permittee shall notify the Department within 15 days of the date the
calculation was made.

Emissions Testing:

1. Initial Testing: At least once during the term of the Permit to Operate (upon issuance), the
permittee shall conduct emissions tests at the emission units listed below using an
independent testing firm, to determine the emission rate of acetaldehyde. Emissions testing
shall be conducted for the pollutant(s) listed below in accordance with EPA Reference
Methods listed in 40 CFR 60, Appendix A.

Emission Unit Description | EP Pollutant/ Parameter
Fermenter | 1 Acetaldehyde
Fermenter 2 2 Acetaldehyde
Fermenter 3 3 Acetaldehyde
Fermenter 4 4 Acetaldehyde

A signed copy of the test results shall be furnished to the Department within 60 days of the
test date. The basis for this condition is NDAC 33-15-01-12 which is hereby incorporated
into this permit by reference. To facilitate preparing for and conducting such tests, and to
facilitate reporting the test results to the Department, the owner/operator shall follow the
procedures and formats in the Department’s Emission Testing Guideline.

2. Notification: The permittee shall notify the Department using the form in the Emission
Testing Guideline, or its equivalent, at least 30 calendar days in advance of any tests of
emissions of air contaminants required by the Department. If the permittee is unable to
conduct the performance test on the scheduled date, the permittee shall notify the
Department at least five days prior to the scheduled test date and coordinate a new test date
with the Department.
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3. Sampling Ports/Access: Sampling ports shall be provided downstream of all emission
control devices and in a flue, conduit, duct, stack or chimney arranged to conduct emissions
to the ambient air.

The ports shall be located to allow for reliable sampling and shall be adequate for test
methods applicable to the facility. Safe sampling platforms and safe access to the platforms
shall be provided. Plans and specifications showing the size and location of the ports,
platform and utilities shall be submitted to the Department for review and approval.

4, Other Testing:

a) The Department may require the permittee to have tests conducted to determine the
emission of air contaminants from any source, whenever the Department has reason
to believe that an emission of a contaminant not addressed by the permit applicant
is occurring, or the emission of a contaminant in excess of that allowed by this
permit is occurring. The Department may specify testing methods to be used in
accordance with good professional practice. The Department may observe the
testing. All tests shall be conducted by reputable, qualified personnel. A signed
copy of the test results shall be furnished to the Department within 60 days of the
test date.

All tests shall be conducted and the results calculated in accordance with test
procedures approved by the Department. All tests shall be made under the direction

“of persons qualified by training or experience in the field of air pollution control as
approved by the Department.

b) The Department may conduct tests of emissions of air contaminants from any
source. Upon request of the Department, the permittee shall provide necessary
ports in stacks or ducts and such other safe and proper sampling and testing
facilities, exclusive of instruments and sensing devices, as may be necessary for
proper determination of the emission of air contaminants.

- Recordkeeping: The owner/operator shall maintain any compliance monitoring records required
by this permit or applicable requirements. The owner/operator shall retain records of all required
monitoring data and support information for a period of at least five years from the date of the
monitoring sample, measurement, report or application. Support information may include all
calibration and maintenance records and all original strip-chart recordings/computer printouts for
continuous monitoring instrumentation, and copies of all reports required by the permit.

Construction: Construction of the above described facility shall be in accordance with
information provided in the permit application as well as any plans, specifications and supporting
data submitted to the Department. The Department shall be notified ten days in advance of any
significant deviations from the specifications furnished. The issuance of this Permit to Construct
may be suspended or revoked if the Department determines that a significant deviation from the
plans and specifications furnished has been or is to be made.
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Any violation of a condition issued as part of this permit to construct as well as any construction
which proceeds in variance with any information submitted in the application, is regarded as a
violation of construction authority and is subject to enforcement action.

Fugitive Emissions: The release of fugitive emissions shall comply with the applicable
requirements of NDAC 33-15-17.

Annual Emission Inventory/Annual Production Reports: The owner/operator shall submit an
annual emission inventory report or an annual production report, upon request, on forms supplied
or approved by the Department.

Source Operations: Operations at the installation shall be in accordance with statements,
representations, procedures and supporting data contained in the initial application, and any
supplemental information or application(s) submitted thereafter. Any operations not listed in this
permit are subject to all applicable North Dakota Air Pollution Control Rules.

Alterations, Modifications or Changes: Any alteration, repairing, expansion, or change in the
method of operation of the source which results in the emission of an additional type or greater
amount of air contaminants or which results in an increase in the ambient concentration of any air
contaminant, must be reviewed and approved by the Department prior to the start of such
alteration, repairing, expansion or change in the method of operation.

Nuisance or Danger: This permit shall in no way authorize the maintenance of a nuisance or a
danger to public health or safety.

Malfunction Notification: The owner/operator shall notify the Department of any malfunction
which can be expected to last longer than twenty-four hours and can cause the emission of air
contaminants in violation of applicable rules and regulations.

Transfer of Permit to Construct: The holder of a permit to construct may not transfer such
permit without prior approval from the Department.

Right of Entry: Any duly authorized officer, employee or agent of the North Dakota Department
of Health may enter and inspect any property, premise or place at which the source listed in Item
I.B of this permit is located at any time for the purpose of ascertaining the state of compliance with
the North Dakota Air Pollution Control Rules. The Department may conduct tests and take
samples of air contaminants, fuel, processing material, and other materials which affect or may
affect emissions of air contaminants from any source. The Department shall have the right to
access and copy any records required by the Department's rules and to inspect monitoring
equipment located on the premises. ‘

Other Regulations: The owner/operator of the source unit(s) described in Item L.B of this permit
shall comply with all State and Federal environmental laws and rules. In addition, the
owner/operator shall comply with all local burning, fire, zoning, and other applicable ordinances,
codes, rules and regulations.
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Q. Permit Issuance: This permit is issued in reliance upon the accuracy and completeness of the
information set forth in the application. Notwithstanding the tentative nature of this information,
the conditions of this permit herein become, upon the effective date of this permit, enforceable by
the Department pursuant to any remedies it now has, or may in the future have, under the North
Dakota Air Pollution Control Law, NDCC Chapter 23-25.

R. Odor Restrictions: The owner/operator shall not discharge into the ambient air any objectionable
odorous air contaminant which is in excess of the limits established in NDAC 33-15-16.

S. Sampling and Testing: The Department may require the owner/operator to conduct tests to
determine the emission rate of air contaminants from the source. The Depariment may observe
the testing and may specify testing methods to be used. A signed copy of the test results shall be
furnished to the Department within 60 days of the test date. The basis for this condition is NDAC
33-15-01-12 which is bereby incorporated into this permit by reference. To facilitate preparing
for and conducting such tests, and to facilitate reporting the test results to the Department, the
owner/operator shall follow the procedures and formats in the Department’s Emission Testing
Guideline.

%

T. Organic Compounds Emissions: The permittee shall comply with all applicable requirements
of NDAC 33-15-07 — Control of Organic Compounds Emissions.

FOR THE NORTH DAKOTA
DEPARTMENT OF HEALTH

Date . By

Terry L. O’Clair, P.E.
Director
Division of Air Quality
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